
3 immediately to its long distance carrier's sales representative - in Qwest's case, U S WEST.

At the same time, by marketing Qwest's service directly, U S WEST has given Qwest the

marketing agreement creates illicit favoritism of, and discrimination among, long distance

1

2 ultimate "wann transfer," because the Qwest customer, unlike the AT&T customer, gets to talk

7

8

4 Moreover, if customers subsequently call with questions that should be referred to Qwest, U S

5 WEST states that its representative "will automatically transfer the call to Qwest" - the opposite

6
of its policy with AT&T. US West Brief, p. 7. This further illustrates the ways in which this

carriers by U S WEST, and leads to its abandonment of its assigned neutral role as PIC .
9

10 administrator.

11 8. Finall\'. In addition to the grounds discussed by Mr. McMaster, there is an

12 ad~;,;~nal requirement in the U S \VEST Qwest agreement that would make it highly

13
11 dlc;:::.Jvantageous for AT&T's marketing to small business customers: Section 2.5 cfthc Qwest

14
agreement would require AT&T to permit U S WEST to take contIOI of it.:; billing. While AT&T

15
does not object to appearing on a single l) S WEST bill with respect to its residential customers.

16

17 the separate billing of business customers - who often need more specialized formats and

18 capabilities because of accounting and expense tracking objectives - is a highly significant

19 means by which AT&T differentiates its service from those of its competitors. Furthermore, a

20 separate bill provides a regularized mechanism through which AT&T can communicate with its

21
customers regarding new services, price changes, and other issues of concern. Under the Qwest

22

23
agreement, however, AT&T would no longer be able to differentiate it service on this basis, and

24

25

26

would lose control over this valuable channel of communication.
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9. 1 de~JarC' under penalty ofperj<Jl")' that the foreloinl is true and correct.

fxcl.~uted on May 29, 1998,
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Clifford HolU
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AT.iT docs not intend ttis proposal to .rrect in any wa:' uUs ftom CIBI~ witb
billin& iDqllftS or odle:r cpmiom far ATAT. We wouJ:! cxp8CC to~ 10 Mndk:
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cc: C. H~t, M. Jobnsoo., A Lynch, T. Bessey. P. Reader, P. Hahn
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9

10

The Honorable William L. D'wyer

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WASHINGTON

AT SEATTLE

-----------------)

12

j 3! c' S V.~~T COMMlTNICAnONS. INC..
14

AT&T CORP., et al..
11

15

Plaintiff.

Defendant.

)
)
) No. C98-634 WD
)
) DECLARATION OF CHARLES
) WARD
)
)
\
I

16
1. I am Vice President-Government Affairs for AT&T Communications, Inc.

17
("AT&T") in Denver. Colorado and am responsible, with others, for monitoring the

18
implementation of the Telecommunications Act of 1996 ("Act") in US WESTS fourteen-state

19
region. In that capacity I have been directly involved in AT&T's attempts to provide local

20
service in the US WEST region and also have observed US WEST's actions that have thwarted

21
entry into U S WEST's local markets by both AT&T and other carriers. I offer this Declaration

22
in response to the claims in US WEST's Memorandum in this proceeding and Victoria Aguilar's

23
Declaration supporting US WEST's Memorandum. In summary, I conclude that the claims

24
made by U S WEST are irrelevant to the openness ofU S WEST's local markets to competition.

25
that those markets remain subject to U S WEST's monopoly control, and that AT&T today could

26
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not provide the one-stop shopping so easily achieved by U S \VEST when it combined with

2 Qwest.

3 2. As I understand U S WEST's statements, U S WEST suggests AT&T could offer

4 one-stop shopping because there are no longer legal barriers to entry for U S WEST's local

5 markets and because AT&T has three avenues for entry into those markets. It also appears to me

6 that U S WEST is arguing that it could satisfy the standards of Section 271 of the Act. This is so

7 even though U S \VEST has yet to file a Section 271 application with the Federal

8 Communications Commission ("FCC") and is only in the initial stages of proceedings before

9 state commissions to examine whether U S 'N'EST has taken the steps necessary to satisfy

10 Section 271's standards. However. Ms. Aguilar's and other ofU S WESTs factual allegations

11 fail to demonstrate that U S \VEST's local markets are open to sustainable competition or that

12 AT&T could offer one-stop shopping for local service and long distance services in IT S \VEST's

13

1

region.

- 14 I 3. As an initial proposition, Ms. Aguilar's claim in ~2 ofhp.r Declaration. that

15 U S 'N'EST no longer has legal monopolies. matters little because U S WEST has controlled

16 de facto and de jure monopolies throughout its region during most of this century. This allowed

17 U S WEST to construct local networks with ratepayer funds and without competition. In tum. it

18 gave U S 'N'EST bottleneck control over local networks that has been recognized by Congress.

19 the courts and the FCC.

20 4. In the same vein, the mere fact that US WEST has signed many agreements with

21 potential competitors or expended millions of dollars since passage of the Act does not

22 demonstrate the openness ofU S WEST's local markets. See Aguilar Declaration, ,~ 3-13. The

23 content of those agreements and, more fundamentally, how and whether they are being

24 implemented, are the critical issues. Those issues will be addressed when and ifU S WEST files

25 applications with the FCC under Section 271 of the Act. The state commission filings related to

26 Section 271 referenced in ~ 14 of the Aguilar Declaration are only preliminary factual
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13 telecommunications serviCf·s. I address consecutively U S WEST's claims with regard to resale

3 competitive entry in that State.

investigations and in fact have only recently begun. Furthennore, in one of those proceedings,

Davis Wright Tremaine LLP
LA" OFFICES

2t>00 Century SquIre . l~OI Fourth Aven.ie

Seartle. Wa.shtngton 9SI('I· f,~)1

(206)6:2-315C Fa ... I:0616:8·7f,fJ ....

Although US WEST claims it has made efforts to open its markets, U S WEST

U S WEST argues there are three avenues through which AT&T could enter U S

5.

6.
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11 WEST's local markets or provide one-stop shopping. Unfortunately, none of those avenues

12 allow AT&T or other c8!7i-:~s to provide broad-based local entry or one-stop shopping for

2 before the Wyoming Commission, U S \VEST itself has alleged that there has been no

8 complaints against US WEST for its failure to comply with the market-opening requirements of

9 the Communications Act.2

20 2 See. ~, American Communication Services. Inc. v. U S West Communications, Docket No.
F01051B-98-0144, Az. Corporation Commission (filed March 18., 1998) (alleging delay and
misinfonnation that has prevented ACSI "from bringing competition to Arizona

21 telecommunications consumers);In the Matter of Complaint by American Communications
22 Services. Inc. Against US West Communications. Inc., Docket No, 98-150-TC, New Mexico

State Corporation Commission (filed March 17, 1998) (same); In the Matter of Complaint by
InfoTel Communications. LLC Against US West Communications, Inc. Concerning Resale of

23 Contract Services, MPUC Docket No. P-421/C-98-1O, Minnesota Public Utilities Commission
(filed Jan. 2, 1998) (alleging unreasonable and discriminatory limitations on resale of

24 telecommunications services, in violation of Act); In the Matter of the Complaint of MCIMetro
Access Transmission Services Against US West Communications, Inc., Docket No. p-421/C-97

25 1348, Minnesota Public Utilities Commission (Nov. 4, 1997) (order finding jurisdiction and
26 initiating expedited proceeding concerning MCIMetro's allegation that U S West is inhibiting the

development of local competition).

14 1 See Order Fi.nding Continuing Violation and Levying Civil Penalties, StrIte ofIo'sa, Dept. of
15 Com.u~rce Utilities Board, In re MCIMetro Access Transmission Services, rIlC .. and U S \VEST

Communications, Inc., Doc. No. AIA-96-2 (Arb. 96-2) (Apr. 4, 1997); see also Order to Show
16 Cause and Notice of Prehearing Conference, Colorado Public Utilities Commission Docket No.

97C-432T (Sept. 26, 1997) (direclmg US WEST to justify use of web-based interface to provide
17 access to resale and certain network elements, which State has detennined "may not comply with

the Act and the FCC Order"); In re: U S WEST Communications. Inc.. Iowa Utilities Board
18 Docket No. RPU-96-9, Final Decision and Order (Apr. 23, 1998) (finding web-based interface

developed by U S \VEST for access to resale and certain network elements does not meet
19 requirements of the Act).

5 fails to note that it has been fined for failing to comply with its contractual duties to turn over

6 critical documents necessary to provide nondiscriminatory access to components of its local

7 networks., I Furthennore, numerous competitive local carriers have been forced to bring



ofU S WEST's services, reliance on U S WEST's provision of unbundled elements or entry by a

2 few carriers in limited areas.

3 7. Resale ofU S WEST's services is not a viable option for AT&T's broad-based

4 local entry or the offering of one-stop shopping. First, and with specific regard to one-stop

5 shopping, Section 271(e) of the Act bars AT&T's packaging of resold local service with AT&T's

6 long distance services. Second, the resale discounts established by state commissions pursuant to

7 Sections 251 and 252 of the Act are far too low to allow viable resale competition. By way of

8 comparison, they are much less than the resale discounts available in the competitive long

9 distance markets. Furthermore, AT&T already has lost hundreds of millions of dollars

10 nationwide attempting to compete in local markets on a resale basis. Finally, necessary

11 operational support systems ("OSS") required under the Act as well as other standards and

12 procedures subject to U S WEST's controL are not yet in place in the U S WEST region. (OSS

13 include the computer systems that art' necessary for determining whether an order can be placed.

14 placing the order, -::I~ckin~ itl;; ::ii.atus, and processing billing, repair and maintenance once sen'icf>

15 is established.).

16 8. Reliance on US \VEST's unbundled network elements for broad-based entry or

17 one-stop shopping in competition with the U S WESTIQwest offering similarly is impossible.

18 Not only has U S WEST failed to establish the required OSS, standards and procedures necessary

19 for other carriers to access unbundled elements, U S WEST also has effectively refused to

20 provide unbundled network elements in combination and has sought to escape any obligations to

21 do so under existing agreements. (Combinations of network elements are critical to allow broad-

22 based local competition with US WEST; they are required under the Act.) Instead, U S \VEST

23 requires carriers to be collocated in all of its hundreds of switching offices or to attach to a

24 "SPOT Frame" in those offices to obtain access to unbundled elements.

25 These alternatives are both technically and operationally infeasible and would inevitably

26 provide poorer quality access for AT&T and other carriers than U S WEST provides itself.
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Indeed, the Iowa Utilities Board recently concluded that U S WEST's "SPOT frame approach is

2 inefficient, expensive, inconsistent with network security, and provides discriminatory access to

3 LlNEs."3 Not surprisingly, carriers in US WEST's region have not been able to use US WEST's

4 proffered methods of access to unbundled elements.

5 9. US WEST also points to certain limited entry by carriers such as McLeodUSA

6 and NEXTLINK to demonstrate that local competition exists and that one-stop shopping could

7 be offered by these or other carriers. Crandall Declaration ~ 10. But even U S WEST recognizes

8 this entry has occurred in only a few locales. Id. Furthermore, such carriers market primarily to

9 a limited set of business customers in those locales. In addition, they must rely upon US \VEST

10 unbundled elements or resold services as to which U S WEST has foreclosed or degraded access.

II Unfortunately, entry by such carriers will not produce broad-based local competition or

12 opportunities for one-stop shopping in the foreseeahlp future.. .
13 10. Finally. I would note that Ms. AgUJlar's claims regarding AT&T's

14 commencement of arbitrations ill state cOTY'.1!lissions, ~ 12, or lack of entry by AT&T in

15 US WEST's local market, id., tell far less than halfofthe story. AT&T commenced arbitrations

16 in front of state commissions because of U S \VEST's intransigence, while U S WEST has

17 appealed every state commission decision that has become final in those arbitrations and avoided

18 implementing them through a variety of devices. In short. it is far too early to conclude that

19 AT&T will not be able to enter IT S \VEST's local markets. but US WEST first must act so that

20 II

21 II

22 II

23

24

3In re: AT&T Communications of the Midwest, Inc .. and U S WEST Communications. Iowa
25 Utilities Board Docket Nos. Al A-96-1 et al.. Final Arbitration Decision on Remand, p.21 (May
26 15, 1998).
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4

5

1 such entry becomes possible, Until that time, AT&T will not be able to provide the kind of one

2 stop shopping US WEST so easily achieved by its arrangement with Qwest.

3 DATED this Zf.- day ofMay, 1998,
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FROM I

1998.05-29 12104 1370 P.03/51

272(e)(4) will allow the BOCs "to c:ross·subsidize long distance service and enrage in

discrimination ara#1st facilities-bused long distance carriers[.r') But we &r"! not

told just how the BOCs will do tNE:. in light of the equa1i~' requirement, and it is

not at all obvious. Indeed. the most likely impact of a proper interpretation will be

to Jessen the reliance of non-facilities-based DeCs on AT&T for their transport.$4

IV. THE PROPOSED INTERPRETATIONS OF THE JOINT MARKETING
PROVISIONS WOULD READ 'THOSE PROVISIONS OUT OF THE ACT
'" 90·93)

Once a BOC has received CoIClmission authorization to provide in-region.

interLATA service, Section 272(g)(2;t allows it to market and sell its separate

affiliate's in-region, interLATA service. This provision addresses only a BOe's

actions with respect to the in-region services of its .epe.i:.te afliliate; it does not

address at all what a BOe mayor m,ly Dot ..t.:. wit~ £espect to services provided by

unaffiliated ncs. Hence, the Comm.:issiol.. .inust reject out ofhand MOl's sugpstion

that Section 272(C)(2) prohibits a BOt: from ·teamin~with an W28ffjJjated IXC.JJ

" AT&T at 42-48.
501 AT&T claims that the iDterplay ofSnetioll 271(f). which ".UD.Hta- all of Section
272 except .ubsectioD (e), aDd SectiOAli 272(e)(2) and (4), which, by their terms.
apply only to dealizlp between a BOC aDd a ..parate affiliate, meUl that a BOC
must continue to provide iz1terLATA .Elmcea in •••pante affiliate, even though
the aeparatioll requiremenu of Sectio:D 272 {except for .ub..cticm (e» DO longer
apply to that affiUate. AT&T at 80 Jl.29. Ofall the poaaibl. ~tel'pretatioD5oftheIe
proviaions. this is lurely the least likely. The better intezpretatioll i.I that these two
provisions continue to apply ·to a ..punte aft5li.te if the BOe c:hoolel to maintain
its mterLATA business in 8uch an aftiliate, or that they apply to the BOC·.
iDterLATA operation. even after it has ',been integrated iDto the Boe.
S$ MCl at 47.

U S WEST. INC.
18
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